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IN THE IOWA DISTRICT COURT FOR POLK COUNTY 

 

 

SHELBY COUNTY, et al., 

 

Petitioners, 

 

VS. 

 

IOWA UTILITIES COMMISSION, and 

SUMMIT CARBON SOLUTIONS CORP., 

 

 

 

 

CASE NO. CVCV067849 

 

 

ORDER ON RESPONDENT SUMMIT 

CARBON SOLUTIONS’ MOTION TO 

REMAND 

Respondents, 

 

 

  

 

The above captioned matter came before the Court on October 10, 2025. The Petitioners 

were represented by Jason Craig, John Murray, Christina Gruenhagen, Wallace Taylor, Brian 

Jorde, and Jefferson Fink. Respondent Summit Carbon Solutions, LLC (“Summit”) was 

represented by Bret Dublinkse. Respondent Iowa Utilities Commission (“IUC”) was represented 

by Michelle Rabe. After hearing the arguments of counsel and reviewing relevant case law and the 

court file, including the motion and resistances filed by the parties, the Court now enters the 

following ruling.  

I. PROCEDURAL BACKGROUND 

 

a. IUC Proceedings 

This Motion to Remand arises from the IUC’s order approving Summit’s application for a 

hazardous liquid pipeline permit. On January 28, 2022, Summit filed its petition to construct, 

operate and maintain approximately 688.01 miles of pipeline to transport liquefied carbon dioxide 

(“CO2”) through 29 of Iowa’s 99 counties. IUC Dkt. No. HLP-2021-0001 (01/28/2022). Under the 

proposed plan, the pipeline would carry CO2 from Iowa to North Dakota where it would be 
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permanently sequestered underground. No. HLP-2021-0001, File ID. 4686406, IUC Final Order, 

at 2 (06/25/2024). Before issuing the Final Order, the IUC conducted 33 public informational 

meetings, held a public hearing over 25 days, and received approximately 50,000 pages of exhibits 

and testimony from witnesses and landowners across Iowa. Id. at 1. The IUB’s Final Order was 

issued on June 25, 2024, granting Summit the pipeline permit overall and granting the right of 

eminent domain over certain parcels. Id. at 476-500. 

The IUC’s Final Order included a list of conditions that Summit must satisfy in order to 

maintain its permit throughout the construction and maintenance of the pipeline. Id. at 65-67. The 

conditions included in the Final Order were meant to “alleviate the concerns raised…regarding the 

construction of a ‘pipeline to nowhere.’” Id. at 66. Summit’s Motion to Remand is based in part 

on one of the conditions requiring Summit to obtain all necessary permits from both North Dakota 

and South Dakota prior to commencing construction of the pipeline. D0158, Summit’s Mot. to 

Remand, 5 (09/19/2025). 

b. Judicial Review Proceedings 

Between September 10, 2024, and September 13, 2024, five petitions for judicial review 

of the Final Order were filed with the Polk County District Court. D0012, Summit’s Mot. to 

Consolidate, at 3 (10/15/2024). The petitions were consolidated after the district court determined 

that the petitions involved common questions of law and fact. D0014, Order Granting 

Consolidation and Intervention (10/15/2024). The Petitioners made various arguments with 

respect to the Final Order, most of which primarily took issue with the Commission’s decision 

permitting Summit to exercise eminent domain to construct its pipeline. A hearing on the 

substantive issues involved in the Final Order, including the issue of eminent domain, was set for 

October 10, 2025. 
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c. The South Dakota Carbon Dioxide Ban 

Before the scheduled hearing, Summit began facing difficulties complying with the post-

permit condition requiring it to get approval from South Dakota. In February 2022, Summit filed 

a pipeline permit application with the South Dakota Public Utilities Commission. Public Utilities 

Comm’n S.D., Docket HP22-001, Summit’s Permit App. (02/07/2022). On September 13, 2023, 

Summit’s application was denied by the South Dakota Public Utilities Commission. Public 

Utilities Comm’n S.D., Dkt. HP22-001, Order Granting Mot. to Deny App. (09/13/2023). 

Thereafter, during the 2024 legislative session, the South Dakota legislature passed what is 

commonly referred to as a “Landowner Bill of Rights” in response to Summit’s permit application. 

S.B. 201, 99th Leg. (S.D. 2024). The bill passed but was referred to the ballot during the 2024 

election, where it was ultimately rejected by South Dakota voters. The following legislative 

session, the South Dakota House of Representatives introduced and passed “An Act to prohibit the 

use of eminent domain for a pipeline that carries [CO2]”. (H.B. 23, S. D. 100th Sess. (2025) 

(hereinafter, “S.D. CO2 pipeline ban”)). The bill was passed and became effective on July 1, 2025, 

and operated to ban the “exercise [of] the right of eminent domain to acquire right-of-way for, 

construct, or operate a pipeline for the preponderant purpose of transporting carbon oxide.” S.D. 

Codified Laws § 49-7-13.1.  

Summit also faced difficulties due to what it characterizes as “unexpected market changes” 

stemming from “a competing CO2 pipeline project, the Navigator Heartland Greenway, 

with[drawing] its [pipeline permit] application [in October 2023].” D0158 at 2. Due to Navigator 

Heartland Greenway’s (“Navigator[‘s]”) withdrawal, Summit began negotiations with two energy 

companies, Valero and POET, which owned numerous ethanol plants and had prior agreements 

with Navigator. Id. After entering into transportation services agreements with POET and Valero, 
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Summit initiated the first step of the pipeline permit process by requesting informational meetings 

regarding 14 potential additional connections to the original pipeline under the POET and Valero 

agreements. Id. As part of this initial step, 14 new IUC dockets were opened, which Summit refers 

to as “Summit 2.0.” Id. This prompted the Counties to move to consolidate Summit 2.0 and the 

original permit (“Summit 1.0”) in March 2024 – after the IUC record was closed but before the 

Final Order was issued. D0164, The Counties’ Resist., at 1 (10/01/2025). Ultimately, the motion 

to consolidate was denied by the IUC, and a Final Order on Summit 1.0 was issued on June 25, 

2024. D0158 at 1. Thereafter, Summit filed separate petitions for Summit 2.0 with the IUB.  

d. Summit’s Petition for Amendment to its Hazardous Liquid Pipeline Permit 

In light of the engineering impacts of the S.D. CO2 pipeline ban and the creation of Summit 

2.0, Summit faced a legal and procedural obstacle with respect to the validity of the permit that is 

currently under review. Recognizing these issues, Summit filed a Petition for Amendment to 

Hazardous Liquid Pipeline Permit with the IUC on September 15, 2025, in which it proposed the 

following amendments to the pipeline permit currently subject to review:  

(a) reflect route modifications to conform with or resulting from conformance with 

the IUC's Final Order or work with landowners regarding that Order; (b) route and 

pipe size modifications to coordinate with and accommodate the additional product 

and infrastructure connections represented by Dockets HLP-2023-0004 and HLP-

2024-0001 through HLP-2024-0014; (c) route modifications at certain rail and road 

crossings to align crossing angles to 90 degrees to the extent possible in conformity 

with state preference and best practices; (d) add one ethanol plant (The Andersons) 

which is immediately across a road from the approved route and which was 

contemplated in the route design in this docket; and (e) unrelated to the details of 

the route, to amend the conditions regarding North Dakota and South Dakota, while 

preserving the protections against a "pipeline to nowhere," in recognition that 

additional options for storage and pathways to storage are developing and may 

provide a better solution.  

 

Attachment to D0158, Summit’s Mot. to Am. (09/19/2025). 
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e. Summit’s Motion to Remand 

On September 19, 2025, Summit filed a Motion to Remand to Reopen Record, in which it 

requested “that the Court immediately stay all further scheduled proceedings in this consolidated 

judicial review, and remand the case to the IUC for further proceedings there[.]” D0158 at 5. 

Summit is seeking remand pursuant to Iowa Code section 17A.19, subsection 7. Id.  

The Petitioners take different positions in response to Summit’s Motion to Remand. The 

Krachts, et al., and Farm Bureau Confederation do not resist remand. D0160, IA FBF and Kracht, 

et al. Joint Resp. to Mot. to Remand (10/01/2021). The remaining Petitioners—Shelby County, et 

al. (“the Counties”), Sierra Club, Hirth, and Jorde Landowners & Non-Exhibit H Landowners 

(collectively, the “Resisting Petitioners”) —resist the Motion to Remand, arguing that remanding 

the petition to the IUC and staying judicial review proceedings are not warranted. D0164, 

Counties’ Resist. to Remand (10/01/2025); D0163, Sierra Club Resist. to Remand (10/01/2025); 

D0161, Hirth Resist. to Remand (10/01/2025); D0166, Jorde and Non-Exh. H Resist. to Remand 

(10/01/2025). Hirth also filed a Motion to Stay Agency Action, asking the Court to direct the IUC 

to stay proceedings as to Summit’s proposed amendments. D0162, Hirth Mot. to Stay Agency 

Action (10/01/2025). Summit and the IUC filed resistances to Hirth’s Motion to Stay Agency 

Action. D0175, Summit's Resist. to Hirth’s Mot. to Stay Agency Action (11/03/2025); D0176, 

IUC’s Resist. to Hirth’s Mot. to Stay Agency Action (11/03/2025).  The Counties filed a Motion 

for Leave to Reply to Respondents’ Resistance to Stay Agency Action, which was granted by the 

Court. D0177, Mot. for Leave to Reply to Resps.’ Stay Resist. (11/10/2025); D0179, Order 

Granting Leave (11/16/2025). The Counties filed their Reply on November 20, 2025. D0180, 

Counties’ Reply to Resps.’ Resist. to Stay (11/20/2025). 
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II. MOTION TO REMAND 

a. Limited Remand Under Iowa Code § 17A.19(7) 

Ordinarily, a court sitting in review of an agency action is limited to the agency record and 

is therefore prohibited from hearing further evidence in contested cases. Iowa Code § 17.A19(7). 

However, “[i]f it is shown to the satisfaction of the court that the additional evidence is material 

and that there were good reasons for failure to present it in the contested case proceeding before 

the agency, the court may order that the additional evidence be taken before the agency.” Id. This 

judicial mechanism is referred to as a “limited remand” and is used to “expand the record available 

to the district court and to permit the agency to modify its decisions on the basis of the additional 

evidence.” Reiter v. Iowa Dept. of Job Serv., 327 N.W.2d 763, 766 (Iowa 1982). The party moving 

for limited remand under section 17A.19(7) bears the burden of showing that the additional 

evidence sought to be included in the record on review is (1) material and (2) that there were good 

reasons for failure to present evidence. Id. Evidence is material when it is “reasonably capable of 

influec[ing an agency’s] decision.” Interstate Power Co. v. Iowa State Com. Comm’n, 463 N.W.2d 

699, 702 (Iowa 1990) (citation omitted).  

If the district court grants remand pursuant to Iowa Code section 17A.19(7) and the agency 

modifies its findings and decision based on the additional evidence, the modified decision must be 

filed with the reviewing court, thereby becoming part of the judicial review record. Id. While the 

district court enjoys a large amount of discretion when deciding whether to grant remand under 

Iowa Code section 17A.19(7), the court is not permitted to use limited remand to retry factual 

issues. Off. of Consumer Advoc. v. Iowa Utils. Bd., 770 N.W.2d 334, 343 (Iowa 2009). 

Furthermore, in contested cases, the court is “not authorized to consider additional evidence the 

parties failed to present before the agency.” Christiansen v. Iowa Bd. of Educ. Exam’rs, 831 
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N.W.2d 179 (Iowa 2013). However, “section 17A.19(7) does not expressly require ‘additional 

evidence’ to pertain solely to issues raised and litigated before the agency.” Interstate Power Co., 

463 N.W.2d at 702.  

b. When Limited Remand is Appropriate under § 17A.19(7) 

In Interstate Power Co. v. Iowa State Commerce Commission, Interstate Power Company 

(“IPC”), a public utility, filed a request to increase its electric rates with Iowa State Commerce 

Commission (now the Iowa Utilities Commission). Interstate Power Co., 463 N.W.2d at 699. The 

request was filed on June 30, 1983. Id. IPC raised and litigated multiple issues relating to 

increasing its electric rates, but “did not specifically litigate… the proper method for calculating 

deferred federal income taxes…” which result from IPC using an accelerated depreciation method. 

Id. IPC did not raise or litigate the tax calculation method because it had started using the 

accelerated depreciation method for “property placed in service in 1978 and thereafter.” Id. 

Furthermore, in a prior proceeding, the Commission “determined that utilities had to use a 41.63% 

rate for deferral of federal income tax liability.” Id. at 700.  Thus, when filing its application to 

increase electric rates, IPC used the 41.63% deferral rate. Id. 

A final decision on IPC’s application was issued on June 25, 1984, and IPC filed a petition 

for judicial review. Id. IPC challenged the agency’s decision on multiple grounds, not including 

the undisputed tax calculation method. Id. While its petition for judicial review was pending, the 

IRS issued revenue rulings mandating the use of a 46% deferral rate as opposed to the 41.63% rate 

required by the agency. Id. As a result, IPC applied for leave to present additional evidence to the 

agency, arguing that allowing IPC to present additional evidence was proper under Iowa Code 

section 17A.19(7). Id. The district court granted IPC's application to present additional evidence, 

finding that the IRS rulings satisfied the requirements of section 17A.19(7). Id. On remand, the 
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agency allowed IPC to use the higher deferral rate. Id. After the district court ruled on the merits 

of IPC’s petition, the agency appealed, challenging the district court’s ruling granting IPC’s motion 

for leave to present additional evidence. Id.  On appeal, the Supreme Court of Iowa concluded that 

the district court did not err in allowing the additional evidence to be presented. Id. at 701.  The 

requirements of section 17A.19(7) were satisfied because the IRS revenue rulings were not 

available during the original proceedings and were material to the substantive issue of rate-making. 

Id. The court also addressed concerns about finality in administrative proceedings, emphasizing 

that fixing the proper utility rate based on material evidence is more important than early finality. 

Id. The court concluded that the district court properly exercised its discretion in remanding IPC’s 

application for additional evidence. Id.  

In Murillo v. Blackhawk Foundry, the Supreme Court granted remand to the workers’ 

compensation commissioner for additional evidence after promulgating a new rule allowing 

special accommodations to be considered only to the extent that “the work in the newly created 

job discloses that the worker has a discerned earning capacity.” 517 N.W.2d 16, 19 (Iowa 1997). 

The rule’s application required that the new position is “available in the labor market.” Id. After 

finding that the record was inadequate to determine the issue, the court remanded the case for 

additional evidence under Iowa Code section 17A.19(7). Id. The court noted that remand was 

warranted despite the fact that “[s]ome might contend the [new] rule we have outlined was 

predictable.” Id.  

c. Summit’s Motion to Remand Under § 17A.19(7) 

Here, Summit argues that remand is proper under section 17A.19(7) because of difficulties 

complying with the Final Order’s post-permit conditions in light of the S.D. CO2 pipeline ban and 
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changes in engineering and construction caused by “unexpected market changes.” D0158 at 3. In 

support, Summit states: 

[T]he permit being appealed to this Court is for a pipeline on a particular route, of 

a particular size, with hundreds of very specific eminent domain requests in 

addition to the numerous conditions. Because an affirmance would be for all of 

those particulars, it is important that the particulars be correct – this is a multi-

billion-dollar project covering hundreds of miles in Iowa and crossing thousands of 

individual parcels of land. . . it is well known that the details have changed and will 

need to change. . . because of things that the IUC required in the Final Order, and 

because of significant post-hearing developments with regard to doubling the 

shipping demand on the system and adding numerous additional connection points. 

D0168 at 3. With regard to the good cause element of section 17A.19(7), Summit highlights that 

the new facts considered in its Petition to Amend relate to “topics the Final Order anticipates would 

be addressed post-permit” and that “none of the facts pleaded as parts of the Petition to Amend 

were known sufficiently to meet the level of detail required” by the IUC when issuing the initial 

permit. Id.  

The Resisting Petitioners make several arguments, most of which involve the requirements 

of section 17A.19(7), which the Resisting Petitioners contend are not satisfied. D0166, Jorde and 

Non-Ex H Landowners Resist. Br. at 1 (10/01/2025). Furthermore, they argue that Summit should 

be precluded from raising jurisdictional issues as support for remand because Summit declined to 

seek judicial review challenging IUC’s authority to impose permit conditions based on factors 

outside of its jurisdiction. D0161, Hirth, et al.’s Resist. Br. at ¶¶ 3-4 (10/01/2025). Because Summit 

declined to object to the conditions of the existing permit when it declined to appeal the conditions, 

the Resisting Petitioners argue, Summit “waived the right to have those terms and conditions 

removed from the existing permit[.]” Id. at 3. The Resisting Petitioners argue that Summit must 

submit a new permit application without the conditions to which it objects. Id. The Resisting 

Petitioners also characterize Summit’s Motion to Remand as an attempt to “evade judicial review.” 
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D0164 at 4. Specifically, the Counties argue that “[g]ranting remand here would create a precedent 

allowing parties to forestall judicial review based on the mere possibility that a permit might be 

amended.” Id.  

d. Whether Summit’s Motion to Remand Satisfies the Requirements of § 17A.19(7) 

I. “Good Reason” 

With respect to the “unexpected market changes” that Summit argues warrant remand, the 

Court finds that those market changes do not constitute “good reason” for Summit’s failure to 

present the additional evidence relating to Summit 2.0. In particular, “unexpected market changes” 

are too vague to warrant remand. Granting remand on the basis of unexpected market changes 

undermines the purpose of section 17A.19(7) and risks the floodgates opening to limited remand 

requests based on market developments.1  

With respect to the S.D. CO2 pipeline ban, the Court finds that Summit had “good reason” 

for its failure to present it to the IUC. When a party seeks remand based on the promulgation of a 

new rule, the “good reason” requirement of section 17.19(7) is satisfied if the rule is promulgated 

during judicial review proceedings. See Murillo, 517 N.W.2d at 19; see also Interstate Power Co., 

463 N.W.2d at 702. Here, the Final Order was issued by the IUC on June 25, 2024; the Petitioners 

filed for judicial review on September 10, 2024; and the S.D. CO2 pipeline ban went into effect in 

March 2025. See Act of March 6, 2025, ch. 49-7, S. Dakota H.J. 475. Thus, the “good reason” 

requirement is satisfied because the S.D. CO2 pipeline ban was promulgated after the IUC issued 

its Final Order on Summit’s pipeline permit but before the Court ruled on the substantive issues 

involved in the judicial review proceedings.  

                                                
1 In contrast, with respect to granting remand based on “an agency chang[ing] precedent after a contested case 

proceeding,” the Iowa Supreme Court rejected arguments that the floodgates would open to limited remand. See 

Interstate Power Co., 463 N.W.2d at 702. 
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II. Materiality 

With respect to the materiality requirement of section 17A.19(7), if the new rule is 

reasonably capable of influencing the agency’s decision on an overriding, substantive question at 

issue in the case, then the materiality requirement of section 17A.19(7) is satisfied. See Murillo, 

517 N.W.2d at 19; see also Interstate Power Co., 463 N.W.2d at 702. In Interstate Power Co., the 

substantive issue was ratemaking, whereas the substantive question at issue here is eminent 

domain. Interstate Power Co., 463 N.W.2d at 702. Compared to the deferral rate in Interstate 

Power Co., the S.D. CO2 pipeline ban is similarly influential on the agency’s decision, because it 

is enmeshed with the validity of the agency’s final decision as well as the substantive issues at 

issue on review. In particular, not only does the S.D. CO2 pipeline ban render the IUC’s Final 

Order void, but it also requires Summit to reroute its pipeline in order to get to North Dakota 

without going through South Dakota. Rerouting the pipeline will entail additional land with 

additional landowners, whose property rights will be affected. Because the route modifications 

proposed by Summit could reasonably influence whether the IUB will vest Summit with the right 

of eminent domain with respect to the additional landowners, the Court finds that the materiality 

requirement of section 17A.19(7) is satisfied.  

Next, the Court is unpersuaded by the Counties’ contention that Summit’s Motion to 

Amend is a result of Summit “[r]ealizing that it could no longer practically comply with IUC's 

permit terms and conditions.” D0164 at ¶ 3. The Counties argue that Summit is “seek[ing] a ‘redo’ 

at the agency level,” referencing apparent difficulties Summit faced when obtaining a permit from 

South Dakota, including that the South Dakota Public Utilities Board rejected Summit’s permit 

application twice, the South Dakota referendum, and the S.D. CO2 pipeline ban. Id. at ¶ 2. 

However, the only difficulty with obtaining the required North and South Dakota permits that 
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rendered the IUC’s Final Order void was the S.D. CO2 pipeline ban which had not yet been 

proposed at the time the Final Order was issued. Furthermore, in Murillo, the court explicitly 

disregarded whether the new rule was “predictable” when determining that remand under section 

17A.19(7) was warranted. Murillo, 517 N.W.2d at 19. Likewise, Summit’s difficulties obtaining a 

pipeline permit from South Dakota prior to the S.D. CO2 pipeline ban will not be considered.  

Based on the foregoing, the Court finds that remand under section 17A.19(7) is appropriate 

because Summit has established good reason for its failure to present the S.D. CO2 pipeline ban 

during the IUC proceedings, and that the S.D. CO2 pipeline ban is material to the substantive issue 

of eminent domain. Iowa Code § 17A.19(7). Thus, the requirements of section 17A.19(7) are 

satisfied and the matter is remanded to the IUC. If the IUC’s Final Order is modified pursuant to 

the amendments proposed by Summit, the modified Final Order must be filed with this Court, at 

which point the modified Final Order will become part of the judicial review record. Interstate 

Power Co., 463 N.W.2d at 702.  

Having determined that limited remand is appropriate, the Court also finds that staying 

these judicial review proceedings pending the IUC's resolution of Summit's Petition to Amend is 

warranted. Proceeding with judicial review while the Petition to Amend is pending would require 

this Court to adjudicate the validity of a permit based on facts that are outdated and in the process 

of being modified. The Final Order approved a pipeline of a particular route and size, with specific 

eminent domain requests and conditions. Summit's Petition to Amend proposes modifications to 

the route, pipe size, and permit conditions in response to the S.D. CO2 pipeline ban and other post-

hearing developments. Adjudicating the merits of a permit that is actively being amended serves 

no useful purpose. 
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Judicial economy also favors a stay. Without one, this matter could be litigated twice: once 

on the original permit and once on the modified order. As the Iowa Court of Appeals recognized 

in Reiter v. Iowa Department of Job Service, remanding to the agency while maintaining court 

jurisdiction "further eliminates duplicitous and cumbersome proceedings and promotes the fair and 

efficient administration" of cases. Reiter, 327 N.W.2d at 767. Additionally, section 17A.19(7) 

contemplates that the agency "may modify its findings and decision" and "shall file" any 

modifications with the reviewing court, which necessarily requires that judicial review remain in 

abeyance while the agency completes its work on remand. See Iowa Code § 17A.19(7). 

The Court acknowledges Petitioners' preference for early finality on the issue of eminent 

domain. However, determining the merits based on a complete and accurate record is more 

important than early finality. See Interstate Power Co., 463 N.W.2d at 701. Accordingly, judicial 

review proceedings are stayed pending the IUC's final decision on Summit's Petition to Amend. 

e. Error Preservation 

When applying the doctrine of error preservation to administrative appeals, Iowa courts 

“have consistently held that a party is precluded from raising issues in the district court that were 

not raised and litigated before the agency.” Interstate Power Co., 463 N.W.2d at 701. In order 

“[t]o preserve error for appeal, a party must raise the issue before the agency.” Id. (citing 

Chauffeurs, Local Union 238 v. Civil Rights Comm’n, 394 N.W.2d 375, 384 (Iowa 1986)). 

However, when the doctrine of error preservation is applied to “additional evidence” under section 

17A.19(7), the Supreme Court of Iowa has held that “additional evidence” under section 17A.19(7) 

does not need to relate to a contested issue before the agency if the issue was essential to the 

agency’s decision. Id. at 702. 
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The Resisting Petitioners argue that Summit is precluded from challenging the North and 

South Dakota conditions because Summit failed to preserve error when it chose not to seek judicial 

review or reconsideration with respect to those conditions. D0164 at 5. There is no such 

requirement under section 17A.19(7). See Interstate Power Co., at 702. Section 17A.19(7) does 

not contemplate the extent to which an issue was contested at the agency but focuses only on 

whether the issue was essential to the agency’s decision. Id. Having already determined that the 

S.D. CO2 pipeline ban is material under section 17A.19(7) and recognizing that the purpose of the 

conditions is to prevent Summit from exercising eminent domain for a project that is ultimately 

never realized, the Court finds that the North and South Dakota conditions were essential 

considerations to the IUC’s Final Order. See id. Accordingly, the Court finds that the doctrine of 

error preservation does not apply to Summit’s additional evidence and therefore does not preclude 

remand. See id.  

f. Prejudice 

Next, the Resisting Petitioners argue that Summit’s Motion to Remand is prejudicial. 

D0164 at 5. In support, the Counties cite to the Court’s previous Order on Sierra Club’s Motion to 

Present Evidence in Addition to that Found in the Record, in which the Court denied Sierra Club’s 

Motion, concluding that the motion was “prejudicial to the orderly administration of this case.” 

D0110, Order on Seirra Club’s Mot. to Present Additional Evidence (06/04/2025).  

The Court is unpersuaded that Summit’s Motion to Remand is prejudicial to Petitioners. 

The Court’s prior denial of Sierra Club’s request to present additional evidence was based on Sierra 

Club’s failure to offer any evidence showing that the requirements of section 17A.19(7) were met. 

D0110 at 3. Furthermore, the additional evidence Sierra Club wished to admit were affidavits 

alleging due process violations during the administrative proceedings. Id. at 4. The Court 
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ultimately determined that the “evidence…should have been presented to the Commission during 

the contested case proceedings.” Id. at 5. In contrast, the S.D. CO2 pipeline ban could not have 

been presented during the contested case proceedings because it went into effect during judicial 

review proceedings. Accordingly, the Court finds that, despite delaying a ruling on the substantive 

issues involved in this case, Summit’s Motion to Remand is not prejudicial.  

III. CONSOLIDATION OF SUMMIT 1.0 AND SUMMIT 2.0 

Summit filed a Motion for Consolidation of Dockets or Issuance of a Common Schedule, 

requesting the consolidation of Summit 1.0 and Summit 2.0. HLP-2021-0001, File ID. 10808953, 

Motion for Consolidation of Dockets or Issuance of a Common Schedule (09/29/2025). The 

Counties argued against consolidation in their resistance to Summit’s Motion to Remand, noting 

that Summit had previously resisted consolidation of Summit 1.0 and Summit 2.0 when The 

Counties, Sierra Club, the Jorde Landowners, and Iowa Farm Bureau moved for consolidation and 

reopening. D0164 at 1-2.  

The Court finds that it lacks jurisdiction over the consolidation issue because the IUC has 

not yet issued a final decision on Summit’s Motion for Consolidation. Thus, the issue of 

consolidation lies solely with the IUC. See Attachment to D0164, Counties’ Resist. to 

Consolidation, at 14 (10/01/2025) (requesting the IUC “DENY Summit’s…Motion to 

consolidate”). Only after the IUC issues a decision on Summit’s Motion to Consolidate may the 

parties seek review on the issue of consolidation.  

IV. STAY OF AGENCY ACTION AT AGENCY LEVEL 

Generally, when an appeal is filed, the lower tribunal is divested of jurisdiction. State v. 

Jose, 636 N.W.2d 38, 46 (Iowa 2001) (citing Shedlock v. Iowa Dist. Ct., 534 N.W.2d 656, 658 

(Iowa 1995)). The lower tribunal’s jurisdiction can be restored “in only two circumstances: upon 
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the litigants’ stipulation for an order of dismissal or upon the appellate court’s order for limited 

remand.” Id. (citing Shedlock, 534 N.W.2d at 658 and Iowa R. App. P. 12(e), (g)). There is an 

exception to this rule that allows the lower tribunal to retain its jurisdiction on “issues collateral to 

and not affecting the subject matter of the appeal.” Id. (citing In re Est. of Tollefsrud, 275 N.W.2d 

412, 418 (Iowa 1979)).  

Here, Hirth et al. request that the Court “stay any and all IUC actions relating to Docket 

Number HLP-2021-0001,” arguing that “[t]he IUC has been divested of jurisdiction over the 

underlying permit and all related matters” because “judicial review [was] invoked.”   D0162 at 4; 

D0178, Hirth et al.’s Reply to Resps.’ Stay Resist., at 1 (11/10/2025). The Counties take a different 

position, agreeing with Hirth et al. that the IUC no longer has jurisdiction over Summit’s permit 

application, but arguing that “stay is not the proper remedy” here. D0180 at 1. Rather, the Counties 

argue that the agency should dismiss Summit’s Petition to Amend on the basis of lacking 

jurisdiction. Id.  

Summit and the IUC resist stay by arguing that the petition to amend falls within the 

exception to the general rule that an appeal divests a lower tribunal of its jurisdiction because 

Summit’s Petition to Amend is a “collateral matter.” D0175 at 3; D0176 at 1. In addition, Summit 

argues that in order to stay agency action under section 17A.19(5)(a) and (c), the party seeking the 

stay must first request it from the agency. D0175 at 1. Only if the request is denied may the movant 

request relief from the district court. Id.  

The Court finds that the exception to the general rule that a lower tribunal is divested of 

jurisdiction upon appeal—what the parties characterize as the “collateral matter” exception—is 

not applicable here. See Jose, 636 N.W.2d at 46. In particular, the Court has determined that 

remand is warranted under section 17A.19(7), and this order thus restores the IUC’s jurisdiction 
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over Summit’s Petition to Amend. See id. Therefore, staying agency action under section 

17A.19(5) is not proper and Hirth et al.’s Motion to Stay Agency Action is denied.  

V. ORDER 

This matter is remanded to the Iowa Utilities Commission under section 17A.19(7) for 

further proceedings on IUC Docket No. HLP-2021-0001. The IUC may expand the record and 

modify its Final Order based on additional evidence. Once the IUC has issued a modified order, 

the IUC’s order shall be filed with this Court.   

This matter is stayed, and the Petition for Judicial Review shall remain on file with the 

Court pending a resolution by the IUC. The Motion to Stay Agency Action by Hirth, et al. is 

denied. 
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