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IN THE IOWA DISTRICT COURT FOR POLK COUNTY 

 

 

SHELBY COUNTY, et al., 

 

 Petitioners, 

 

v. 

 

IOWA UTILITIES COMMISSION 

f/k/a IOWA UTILITIES BOARD, 

 

 Respondent. 

 

 

 

CASE NO. CVCV067849 

 

 

THE COUNTIES’ MOTION TO 

STAY FURTHER AGENCY 

PROCEEDINGS 

 

 

Petitioners Shelby County, Wright County, Floyd County, Woodbury County, Dickinson 

County, Kossuth County, Emmet County, Hardin County, and Franklin County (“the Counties”) 

hereby move the Court to stay further proceedings in Iowa Utilities Commission (“IUC”) Docket 

No. HLP-2021-0001 pending completion of this judicial review proceeding.  This motion seeks 

the Court’s exercise of its inherent authority to enforce the limits of its remand orders and protect 

its jurisdiction over this judicial review proceeding.  In support of this motion, the Counties state 

as follows: 

1. In its December 19, 2025 Order, this Court granted a limited remand under Iowa 

Code section 17A.19(7) directing the IUC to “expand the record and modify its Final Order based 

on additional evidence.” December 19, 2026 Order at 17.  In its second ruling issued on January 

16, 2026, the Court ordered the IUC to consider only those changes in Summit’s Petition for 

Amendment of Hazardous Liquid Pipeline Permit (“Amendment Petition”) relating “to the issues 

arising from South Dakota House Bill 1052 and its impact on the permit conditions requiring 

Summit to obtain approvals in South Dakota and North Dakota prior to commencing construction.” 

January 16, 2026 Order at 7. 
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2. The Court expressly declined to expand the scope of the remand based on other 

“post permit amendments” included in Summit’s Amendment Petition, including issues arising 

from asserted market changes and Summit 2.0, concluding that those matters were not “grounds 

for remand under Iowa Code section 17A.19(7).” January 16, 2026 Order at 6.  The Court 

explained that expanding the remand on those grounds would undermine the purpose of section 

17A.19(7), risk opening the floodgates to remand requests, and convert the limited remand 

authorized by the statute into a wholesale reopening of the administrative proceeding.  January 16, 

2026 Order at 7.  

3. The Court stayed this judicial review proceeding pending completion of the limited 

remand and directed that, “[o]nce the IUC has issued a modified order, the IUC’s order shall be 

filed with this Court.” January 16, 2026 Order at 8.  The Court’s directive mirrors Iowa Code 

section 17A.19(7), which provides that after remand the agency “shall file” any additional 

evidence, modifications, new findings, or decisions with the reviewing court. 

4. On June 30, 2026, the IUC issued its Order on Remand.  See IUC Order on Remand, 

attached.  The IUC recognized the “narrow scope” of the remand, concluded that it was limited to 

“the passage of South Dakota House Bill 1052 and its impacts, if any, on Ordering Clause 5,” and 

acknowledged that expanding the remand beyond that issue “would run afoul of the court’s 2026 

Ruling.” IUC Order on Remand at 14. Consistent with this Court’s remand order, the IUC took 

official notice of South Dakota House Bill 1052, concluded that an evidentiary hearing was 

unnecessary, and amended Ordering Clause 5 of the Final Decision and Order.  Id. at 14-17.  

5. The Counties filed the IUC’s Order on Remand with this Court on July 2, 2026.  

6. The sole issue for which this Court granted a limited remand has now been resolved, 

and when the IUC issued its Order on Remand, the limited remand ordered by the Court was 
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completed.  Under Christiansen v. Iowa Board of Educational Examiners, jurisdiction over the 

contested case is once again vested exclusively in this Court.  831 N.W.2d 179, 190 (Iowa 2013) 

(“The filing of a proper petition for judicial review divests the agency of jurisdiction unless and 

until the district court remands the case.”).  

7. Despite completion of the limited remand, the IUC, in a separate order entered the 

same day as its Order on Remand, announced that it intended to move forward with permit 

amendment proceedings on the remaining portions of Summit’s Amendment Petition. See IUC 

Order Addressing Motions, attached. It is the IUC’s stated intent to “consider any proposed 

pipeline diameter changes or modifications or additions to eminent domain requests as part of the 

amendment process” and directed Summit to “revise” its Amendment Petition. Id. at 4.  

8. The Court was clear in its remand orders that “[t]he withdrawal of a competitor, the 

execution of new transportation agreements, and the need to upsize pipeline segments to 

accommodate additional volumes are foreseeable business developments that do not rise to the 

level of an intervening change in law such as House Bill 1052.” January 16, 2026 Order at 6.   

9. Nonetheless, the IUC reasoned that its permit amendment procedures constitute a 

separate administrative proceeding with separate filing requirements and hearing procedures.  On 

that basis, it interpreted this Court’s January 16, 2026 Order as authorizing the permit amendment 

proceeding to continue notwithstanding the pending judicial review.  IUC Order Addressing 

Motions at 13-14.   

10. Respectfully, that interpretation is inconsistent with both this Court’s remand 

orders and Iowa law.  In denying Summit’s request to expand the remand, this Court explained 

that “Summit may pursue any amendments related to market changes, upsizing, or new 

transportation agreements through the appropriate administrative processes at the IUC, separate 
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from the limited remand authorized by this Court.”  January 16, 2026 Order at 7.  The better 

interpretation of the Court’s order is that Summit may pursue permit amendments through the 

ordinary administrative process once jurisdiction is restored to the IUC following completion of 

judicial review—not while judicial review remains pending.  

11. That interpretation is also consistent with Iowa law.  As the Iowa Supreme Court 

explained in Christiansen, “[j]urisdiction should lie in one forum or the other, not both 

simultaneously.” 831 N.W.2d at 189.  Allowing the permit amendment proceeding to continue 

while judicial review of the decision to issue the permit remains pending would create precisely 

the dual-track jurisdiction that Christiansen prohibits.  

12. Moreover, Summit asked the Court to allow the IUC to consider the remaining 

portions of the Amendment Petition during judicial review by including those matters within the 

scope of the remand.  The Court denied that request.  Instead, the Court expressly excluded them 

from the remand because allowing permit amendments for “market changes” would undermine 

the purpose of Iowa Code section 17A.19(7) and convert a limited remand into a wholesale 

reopening of the administrative proceeding.  January 16, 2026 Order at 6-7.  Accordingly, allowing 

the IUC to proceed with those same issues during the pendency of judicial review would 

effectively grant Summit the very relief this Court previously denied.  

13. The Court has already determined that the collateral matter doctrine “is not 

applicable here.”  December 19, 2025 Order at 16.  That ruling is correct.  A matter is “collateral” 

for jurisdictional purposes only when it does not affect the subject matter of the appeal.  State v. 

Jose, 636 N.W.2d 38, 46 (Iowa 2001).  Summit’s Amendment Petition seeks to modify the permit 

and Final Decision that are the very subject of this judicial review proceeding.  Accordingly, 

proceedings on the Amendment Petition are not collateral as a matter of law.  See Wolf v. City of 
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Ely, 493 N.W.2d 846, 848 (Iowa 1992) (holding that the filing of an appeal divests the district 

court of jurisdiction to consider a motion to amend or enlarge its ruling); Bennett v. Mrstik, 16 

N.W.3d 509, 514 (Iowa Ct. App. 2024) (same).  

14. The IUC’s conclusion that its administrative rules contemplate a separate permit 

amendment proceeding does not alter the jurisdictional analysis. Whether the IUC possesses 

jurisdiction to continue adjudicating Summit’s Amendment Petition is a question of law for this 

Court, not the agency.  The existence of an administrative procedure does not confer jurisdiction 

where jurisdiction has been divested by the filing of a petition for judicial review.  The relevant 

inquiry under State v. Jose is whether the proceeding affects the subject matter of the appeal.  Here, 

the Amendment Petition plainly does.  

15. The IUC itself has acknowledged that the Amendment Petition affects the subject 

matter of the appeal. In its ruling on the Counties’ motion to dismiss the Amendment Petition, the 

IUC admits that if the appeal is successful “then there would be no permit to amend.” IUC Order 

Addressing Motions at 12.  Nevertheless, the only justification the IUC offers for moving forward 

with the Amendment Petition is that “this is a risk Summit Carbon appears willing to take.” Id. at 

14.  However, that is not a correct interpretation of chapter 17A, of Christiansen, of State v. Jose, 

or of this Court’s remand orders. 

16. The IUC is also wrong to assert that the Amendment Petition “impacts only Summit 

Carbon financially.” IUC Order Addressing Motions at 14. The Counties, and the other parties to 

this proceeding, will incur substantial additional fees and costs to participate in the permit 

amendment proceeding.  They should not be required to incur those costs while the validity of the 

underlying permit remains pending before this Court.  
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17. Having unsuccessfully requested that the IUC stay or dismiss the permit 

amendment proceeding, the Counties now seek relief from this Court exactly as contemplated by 

the Court’s January 16, 2026 Order.  In that order, the Court expressly stated that “[i]f any party 

believes the IUC has exceeded the scope of the remand, that party may seek appropriate relief at 

the conclusion of the remand proceedings.”  January 16, 2026 Order at 8.  

18. This is precisely the circumstance contemplated by the Court’s January 16, 2026 

Order. The limited remand has concluded, jurisdiction has revested exclusively in this Court, and 

yet the IUC is proceeding to adjudicate matters that this Court expressly declined to remand.  The 

Court should therefore exercise its inherent authority to enforce its remand orders, protect its 

jurisdiction over this judicial review proceeding, and prevent the parallel proceedings prohibited 

by Christiansen by staying further proceedings in IUC Docket No. HLP-2021-0001 pending 

completion of this judicial review proceeding.  

WHEREFORE, the Counties respectfully request that the Court enter an order staying 

further proceedings in IUC Docket No. HLP-2021-0001 pending completion of this judicial review 

proceeding and grant such other and further relief as the Court deems just and proper. 

 

/s/ Jason M. Craig     

Jason M. Craig (AT0001707) 

Timothy J. Whipple (AT0009263) 

AHLERS & COONEY, P.C. 

100 Court Avenue, Suite 600 

Des Moines, Iowa 50309-2231 

Telephone: (515) 243-7611 

Facsimile: (515) 243-2149 

jcraig@ahlerslaw.com 

twhipple@ahlerslaw.com        
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